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Executive Summary 
 On August 8, 2022, a U.S. District Court judge ruled that the National Marine 

Fisheries Service (“NOAA” or “NOAA Fisheries”) failed to stop Alaskan salmon harvests 

from harming threatened Chinook salmon stocks in the Pacific Northwest and 

subsequently the endangered Southern Resident killer whales that prey upon salmon in 

violation with the Endangered Species Act and National Environmental Policy Act. The 

plaintiff, Washington-based conservation group Wild Fish Conservancy, has long sought 

increased protection for the orcas, but affected Alaskan fisheries and Alaskan 

authorities have protested the decision, arguing that the lawsuit will disproportionately 

burden small-time fisheries while ignoring more significant causes of Chinook salmon 
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decline, including ocean warming from climate change, coastal development, and other 

fisheries off the West Coast.  

 Currently, both sides have submitted their suggestions for remedy to the court, 

and it is up to the judge to decide how to proceed. Wild Fish Conservancy hopes for the 

salmon troll fishery to be closed during the summer and winter until the new NOAA 

Biological Opinion (“BiOp”) is issued, whereas those on the side of the Alaskan fishery 

have requested that the season continue as usual. The current issue is twofold: what 

the remedy will be until the new BiOp is determined, and how, as Chinook salmon and 

Southern Resident killer whales continue to struggle with warming waters and coastal 

development, the decisions made in this lawsuit can feed into a long-term conservation 

plan for the endangered fish populations. This policy brief, in consideration of the central 

concerns of all involved parties, recommends that until NOAA produces a new BiOp, the 

status quo should be preserved in Southeast Alaska, meaning the uninterrupted 

continuation of the troll fishery, to not deliver a disastrous jolt to the Southeast Alaskan 

economy. At the same time, the federal government should put a temporary halt on the 

prey increase program and conduct further analysis on its long-term consequences; 

instead, it should take decisive action to help the orcas by significantly reducing the 

harvest of Chinook salmon in fisheries off the mainland West Coast, which all parties 

agree to have more significant adversarial effects on the Chinook stocks available to 

Southern Resident killer whales. 

Predator-Prey Struggles: Southern Resident Killer Whales and Chinook Salmon 
Few endangered species could match the levels of international attention the 

Southern Resident killer whale has received. This ecotype of killer whale, found 
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primarily in the Pacific Northwest, has been listed as endangered since 2005, driven to 

a population of three family pods and 74 individuals. Physical captures, marine noise, 

chemical contamination, and declining prey availability all play a role. 

 

The Southern Resident’s ecological and cultural significance have spurred 

intense research and conservation efforts in recent decades. The National Marine 

Fisheries Service (NOAA) works closely with Washington state, tribes, community 

organizations, and fisheries to monitor and address the complex web of challenges 

facing the killer whales, working to cut down vessel density and disturbance, which 

interferes with the orcas’ ability to hunt via echo location, and curb pollution from nearby 

coastal developments.1 In all cases, there is the most basic need of getting the killer 

whales to their prey—almost exclusively salmon, in particular Chinook salmon.2 Chinook 

salmon form an essential part of their diet, and struggling salmon populations in the 

rivers and seas of the West Coast are thought to have greatly affected the physical and 

reproductive health of the orcas. These fish migrate long distances over their lifetimes, 

 
1 West Coast Regional Office, “Saving the Southern Resident Killer Whales,” NOAA Fisheries, last updated 
January 25, 2022, https://www.fisheries.noaa.gov/west-coast/endangered-species-conservation/saving-southern-
resident-killer-whale. 
2 “Seasonal Diet of Southern Resident Killer Whales,” Wild Orca, April 24, 2021, 
https://www.wildorca.org/seasonal-diet-of-southern-resident-killer-whales/.  
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coming to the Puget Sound killer whales from 

waters as far north as Alaska and as south as off 

California’s Central Valley.3 The result is a diverse 

supply of prey. In other words, though, disturbances 

from one region can affect stocks a state and sea 

away.  

As salmon populations decline in quality and quantity, the tasks of protecting 

salmon runs and the Southern Resident killer whale population have expanded in scale 

and become inseparable. Like the orcas, Chinook salmon face a great number of 

challenges. Climate change and warming waters have made ocean habitats 

increasingly hostile to salmon, and coastal developments along the West Coast, such 

as for hydro power, interfere with migration patterns.4 Alongside habitat restoration 

projects, sustainable fishery harvest planning and hatchery management form crucial 

prongs of the recovery effort.5 

 Indeed, for many coastal communities, the salmon are themselves fundamental 

to the local way of life. Managing salmon harvest inevitably becomes a conversation not 

only with environmental pressures and the killer whales that rely on the fish, but with the 

communities and people, the fisheries and fishermen, that depend on them, too. 

 
3 Northwest Fisheries Science Center, “Diversity of Fish Species Support Killer Whale Diet Throughout the Year,” 
NOAA Fisheries, last updated March 5, 2021, https://www.fisheries.noaa.gov/feature-story/diversity-fish-species-
support-killer-whale-diet-throughout-year.  
4 “Dams, Climate Change Impede Salmon Recovery,” Endangered Species Coalition, 
https://www.endangered.org/campaigns/vanishing-wildlife/chinook-salmon/.  
5Shared Strategy for Puget Sound and NMFS,  “Puget Sound Salmon Recovery Plan,” Washington: National Marine 
Fisheries Service, January 19, 2007.  
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Southeast Alaska, the Pacific Salmon Treaty, and Salmon Fishing 
 Salmon fishing is an integral part of Alaskan history and culture. The nineteenth 

and twentieth centuries saw large population increases and statehood, in large part 

because of the fishing and canning industries, and to ensure the survival of critical fish 

stocks, marine sustainability was codified into the state constitution in 1959.6 Over 75 

million salmon return to Southeast Alaska annually, making it the state’s richest region 

in salmon abundance, and overall Southeast Alaskan commercial salmon fisheries are 

the state’s largest, contributing annually nearly $500 million in gross domestic product 

and directly employing nearly 10% of the Southeast Alaska population.7 Among the 

fisheries, the Southeast Alaska troll fishery is one of the largest and most economically 

valuable.8 

 NOAA works closely with the Pacific Salmon Commission to enforce the Pacific 

Salmon Treaty, an international agreement between the United States and Canada to 

regulate the management of salmon stocks. The Commission and NOAA set bounds 

that fisheries all along the North American Pacific Coast must operate within, and under 

the treaty the Alaskan troll fishery has steadily reduced its allowable annual Chinook 

salmon catch for the past few decades, including a 7.5% cut in 2019, on top of a 15% 

 
6 “Alaska's Fishing Industry Is the Gold Standard of Sustainability,” Wild Alaskan Company, 
https://wildalaskancompany.com/blog/alaskas-fishing-industry-is-the-gold-standard-of-sustainability.  
7 “Southeast Alaska: Deep Dive,” State of Alaska’s Salmon and People, 
https://alaskasalmonandpeople.org/region/southeast-alaska/; Office of Governor Mike Dunleavy, “Alaska Granted 
Motion to Join Defense of Salmon Fisheries in Southeast,” Press Release, 
https://gov.alaska.gov/newsroom/2021/03/31/alaska-granted-motion-to-join-defense-of-salmon-fisheries-in-
southeast/;  “Alaska: 2020 Census,” United States Census Bureau, https://www.census.gov/library/stories/state-by-
state/alaska-population-change-between-census-decade.html. The Press Release states that salmon fisheries provides 
6, 600 full time jobs, and the 2020 United States Census documents an approximate population of 72, 286 for 
Southeast Alaska. The more precise percentage estimate is 9.13% of the total Southeaset Alaskan population, not 
accounting for population growth since the 2020 Census.  
8 Linda Behnken, Interview by author, November 22, 2022.  
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reduction in 2009.9 The treaty has also decreed millions of dollars in federal and state 

funding to be allocated to salmon hatcheries, to bolster short- and long-term salmon 

populations in a comprehensive prey increase program.10 

 Pursuant with treaty obligations, NOAA prepares biological opinions for the 

Southeast Alaska, Puget Sound, and West Coast regions, to ensure that the 

management of salmon fisheries fall compliant with the Endangered Species Act. 

Shortly after the 2019 Southeast Alaska Biological Opinion (SEAK BiOp) was issued, 

however, NOAA was sued and found remiss in its duties to the conservation of 

Southern Resident killer whale and Chinook salmon. The lawsuit, and its pending result, 

could greatly impact the Southeast Alaska salmon industry, as well as the future 

direction of NOAA fishery and hatchery management.  

The Wild Fish Conservancy’s Lawsuit  
The Wild Fish Conservancy (WFC) is a Washington-based conservation group, 

established to protect Northwest fish populations, including the Southern Resident killer 

whales and Chinook salmon. The lawsuit, charging NOAA with failing to protect the 

orcas’ ocean habitat, followed a series of other WFC lawsuits against the Trump 

administration, targeting other threats to the orcas such as excessive noise pollution in 

Puget Sound waters and the impact of mainland West Coast salmon fisheries.11 

In 2019, in approving the yearly Alaska harvest, NOAA found that the commercial 

Chinook harvests would likely negatively impact Southern Resident killer whales and 

 
9 Dani Evenson, Interview by author, November 9, 2022.  
10 “Increased Hatchery Production Aims to Boost Chinook Salmon for Endangered Killer Whales,” NOAA 
Fisheries, https://test-www.fisheries.noaa.gov/feature-story/increased-hatchery-production-aims-boost-chinook-
salmon-endangered-killer-whales.  
11 Emma Helverson, “Lawsuit Aims to Protect West Coast Salmon for Starving Orcas,” Wild Fish Conservancy, 
April 3, 2019, https://wildfishconservancy.org/lawsuit-aims-to-protect-west-coast-salmon-for-starving-orcas/.  
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put forward several proposals that would mitigate the harm of the harvests. Wild Fish 

Conservatory found those plans insufficient and sued NOAA in 2020, and the recent 

August 8 decision ruled in favor of the environmental group, declaring that NOAA’s 

promises to fund West Coast salmon hatcheries and produce a 4-5% increase in 

Chinook salmon were too vague to constitute proper mitigation. In 2020, NOAA 

Fisheries did distribute $11 million in grants to 11 Chinook salmon habitat and hatchery 

projects across the Pacific Northwest, but a 2021 report successfully argued to courts 

that NOAA had failed to create a long-term, enforceable plan to bolster Chinook salmon 

numbers or provide sufficiently rigorous explanations for how the proposed funding 

would produce additional fish.  

 Alaska trollers continued fishing as normal through the lawsuit, but their future is 

uncertain. The August 8 ruling formally called for additional analysis on the fisheries and 

their effects on Alaska-caught Chinook salmon in the form of an environmental impact 

statement, as per the National Environmental Policy Act. The state of Alaska and 

environmentalists are now at odds on how to proceed while awaiting NOAA’s revised 

BiOp. 

The Ongoing Remedial Period: Waiting on the Fishery Status 
 Currently, there is no clear timetable for the judge’s decision on a plan for 

remedy or NOAA’s new BiOp. According to Jon Kurland, the NOAA Regional 

Administrator for Alaska, the ideal and standard procedure would be for the court to give 

NOAA total discretion in the revision process; NOAA hopes for new analysis to provide 

a “panoramic view” of the effects had on orcas by Southeast Alaska, Puget Sound, and 

West Coast fisheries, wherein a side-by-side comparison between the three categories 
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would more clearly convey which fisheries generate the most impact.12 Currently, NOAA 

reports that the latter two regions, off of the mainland, have far larger impacts on the 

Southern Resident’s prey stocks.  

 Until NOAA completes its analysis, the WFC recommends that courts halt the 

troll fishery’s commercial Chinook harvest during the summer and winter seasons, 

which would comprise the bulk of the annual salmon harvest.13 The conservancy 

emphasizes the dire state of Pacific Northwest salmon runs and the need to act 

immediately. Chinook born off the coasts of Oregon, Washington, and California migrate 

hundreds of miles up north to Alaska, where they mature for years at a time, and come 

to make up the majority of the Chinook harvest in Alaskan waters.14 Especially as 

fisheries catch the larger, more commercially desirable salmon, late in its life cycle, the 

genetic diversity of fish returning to spawn may substantially drop— a dangerous 

outcome in a time where the average Chinook salmon has been shrinking in size for 

decades and Chinook productivity in some regions linger at an all-time low.15  

 

 
12 Jon Kurland, Interview by author, November 7, 2022.  
13Wild Fish Conservancy v. Scott Rumsey et al., Alaska Trollers Association, and the State of Alaska, Plaintiff’s 
Motion for Final and Preliminary Relief,  Case No. No. 2:20-cv-00417-RAJ-MLP (W. D. Wa September 7, 2022).  
14 Miranda Weiss, “A court decision may help endangered orcas, but Alaskan fishermen are wary,” Fern’s AG 
Insider, November 7, 2021, https://thefern.org/ag_insider/a-court-decision-may-help-endangered-orcas-but-alaskan-
fishermen-are-wary/.  
15 Shared Strategy for Puget Sound and NMFS, “Puget Sound Salmon Recovery Plan,” XV; Jan Ohlberger et al., 
“Demographic changes in Chinook salmon across the Northeast Pacific Ocean,” Fish and Fisheries 19 No. 3, 
February 27 2018, https://doi.org/10.1111/faf.12272.  
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Mean salmon abundance by region, averaged across all years. Source: Jeanette Clark and Robyn 
Thiessen-Bock. Estimate of total Alaskan salmon abundance by region, 2000-2015. Knowledge 
Network for Biocomplexity. doi:10.5063/F1BR8QG4. 
 

Commercial harvest, especially in Southeast Alaska, is far from the only or even 

the primary factor in declining Chinook runs, which is why the WFC would consider 

fishery enjoinment the first and most direct of steps in the bigger picture. In its 2019 

BiOp, NOAA themselves noted that the fishery was likely to negatively impact the 

Southern Resident’s designated critical habitat.16 Brian Knutsen, the lead lawyer on the 

conservancy’s side, insists that although individual fishermen are not to blame, NOAA, 

 
16 United States District Court, Western District of Washington at Seattle, Wild Fish Conservancy v. Barry Thom, in 
his official capacity as Regional Administrator of the National Marine  Fisheries Service; Chris Oliver, in his 
official capacity as the Assistant Administrator  for Fisheries of the National Marine Fisheries Service; National 
Marine Fisheries Service; Wilburr Ross, Jr., in his official capacity as Secretary of the United States Department of 
Commerce; and United States Department of Commerce, Case No. 2:20-cv-00417, 18 March, 2020, Kampmeier & 
Knutsen PPLC, https://wildfishconservancy.org/wp-content/uploads/2022/03/20200318-NMFS-DOC.complaint.pdf. 
PDF download.  
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with its obligations split between protecting species and protecting aquaculture and 

commerce, has to make hard choices and start reducing harvest.17 Kurt Beardslee of 

the WFC agrees. “Everybody also wants to point to something else, if they happen to 

get in the crosshairs. But the problems are many, and it’s going to take a lot of change 

across the board to help us prepare for the challenges that are to come, and climate 

change is probably our biggest one.”18 

Alaskan officials disagree that the troll fishery should be on the agenda at all. 

NOAA and the state of Alaska hold that only a small percentage of the troll fishery’s 

Chinook harvest comes from the South Resident’s most important stocks in Puget 

Sound and the lower Columbia River.19 The fishery has already complied with 

significant reductions in allowable catch for conservation purposes, and their impact 

pales in comparison to other, more local threats to Chinook salmon and the Southern 

Resident, such as pollution, habitat degradation, and mainland fisheries. In other words, 

the lawsuit distracts all parties from addressing more pressing issues facing the 

Southern Resident killer whales.  

In addition to having few proven benefits, the defendants point out that the 

closure of the SEAK fishery would be devastating to Southeast Alaska coastal 

communities. Compounding the direct loss to individual fishermen, many of whom do 

not have options for alternative employment, spending at local businesses and tax 

revenue would both decline, dealing costly blows to an industry and region still 

 
17 Brian Knutsen, Interview by author, November 22, 2022.  
18 Quoted in Robert Woolsey, “Court ruling on endangered killer whales could force a rewrite of federal fisheries 
policy,” KTOO, August 18, 2022, https://www.ktoo.org/2022/08/18/court-ruling-on-endangered-killer-whales-
could-force-a-rewrite-of-federal-fisheries-policy/.  
19 Wild Fish Conservancy v. Scott Rumsey et al., Case No. No. 2:20-cv-00417-RAJ-MLP.  
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struggling to recover from COVID and decades of declining allowable catch under the 

Pacific Salmon treaty.20 After 2020 brought one of the worst years for Southeast 

Alaskan fishing in decades, 2021 and 2022 were years of tentative recovery for the 

seafood industry, buttressing a region of creeping unemployment rates.21 With the vast 

majority of troll fishery permit holders located in small coastal communities, and nearly 

two thousand small scale fishing businesses depending on the troll fishery, the 

government has requested to courts that the status quo, where the fishery can continue 

uninterrupted, remain in place until the new BiOp releases.22 

Salmon Hatchery Management and Recovery 
 Another area of contestation is NOAA’s prey increase program, which would 

pump millions of dollars into increased Chinook salmon hatchery production in the 

Northwest. For NOAA, the program would make up for the small adversarial effects the 

troll fishery would have on Chinook stocks and is currently crucial in the long-term 

recovery of Southern Resident killer whales. Hatchery salmon supplements threatened 

wild salmon populations, supporting fisheries and natural predators dependent on the 

fish while other programs work on long-term habitat restoration.23 According to Lynne 

Barre, NOAA’s recovery coordinator for the southern resident killer whale, the NMFS 

has worked closely with state governments, tribes, and private sectors since the prey 

increase program’s implementation in 2019, ensuring that they cover priority prey stocks 

 
20 Grant Hagerman, Interview by author, November 11, 2022. Hagerman is the Southeast Alaska troll manager.  
21 Eric Stone, “Report highlights Southeast Alaska’s soaring economy but warns of housing crunch and loss of state 
jobs,” Alaska Public Media, September 15, 2022, https://alaskapublic.org/2022/09/15/report-highlights-southeast-
alaskas-soaring-economy-but-warns-of-housing-crunch-and-loss-of-state-jobs/.  
22 Behnken, interview.  
23 “Continued Hatchery Management Will Ensure Benefits,” State of Salmon, 
https://stateofsalmon.wa.gov/statewide-data/hatcheries/.  
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for the whales and mitigating risks to natural salmon runs.24 In Alaska, hatchery salmon 

constitutes up to a third of all commercially caught salmon.25 NOAA is therefore 

prepared to expand hatchery operations with this prey increase program.  

 The Wild Fish Conservancy, however, has requested for the prey increase 

program be enjoined immediately. Though hatchery fish produce certain short-term 

benefits, there may be long-term effects on genetic diversity among wild salmon, hurting 

the species’ reproductive health and survival fitness. In the case of the 2019 BiOp’s 

hatchery proposals, NOAA did not conduct sufficient research on how increased 

production might impact the gene pool in the wild, producing no environmental impact 

statement; overall, another example of NOAA’s dangerous overreliance on hatcheries 

as a long-term solution for endangered fish recovery.26 The WFC hopes that, by 

shutting down the program, NOAA will divert the funds towards other recovery efforts, 

like habitat restoration, and more comprehensively reckon with the long-term ecological 

harms of large-scale hatchery production. 

Policy Recommendations 
 For the BiOp itself, there is a general consensus across stakeholders that NOAA 

should revise the BiOp under its own discretion, creating a plan that can look at 

multispecies benefits across the orca and salmon populations, as well as properly 

reevaluate the impacts of the Southeast Alaskan trolling fishery, especially compared to 

similar Pacific Northwest fisheries.  

 
24 Lynne Barre, Interview by author, November 15, 2022.  
25 Laine Welch, “Returning hatchery salmon accounted for one-third of Alaska commercial catch in 2021,” 
Anchorage Daily News, March 21, 2022, https://www.adn.com/business-economy/2022/03/21/returning-hatchery-
salmon-accounted-for-one-third-of-alaska-commercial-catch-in-2021/.  
26 Knutsen, interview.  
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 In doing so, NOAA must operate on the best data available, and further research 

should be conducted looking into what NOAA does not know enough about the 

Southern Resident Killer whale and its diet, such as: samplings of their diets taken from 

more coastal waters, outside of the summer months; the details of orca foraging habits 

and the fish densities needed to support them; more comprehensive diet studies of what 

the orcas eat when less Chinook is available.27 The Wild Fish Conservancy’s concerns 

regarding the unverified benefits of the prey increase program and the long-term 

ramifications of relying on hatchery fish, furthermore, are substantiated ones. NOAA 

should place a temporary halt on proceeding with the prey increase program until the 

new BiOp is complete, to give time to develop a more reliable implementation strategy 

and further examine the links between hatchery production and reduced genetic 

diversity among wild fish stocks. The reduced survival fitness and size of Chinook 

salmon is already affecting the Southern Resident killer whale’s ability to sufficiently 

feed themselves, and so additional permanent damage to the gene pool cannot be 

risked. With that in mind, NOAA should conduct a cost-benefit analysis of the troll 

fishery’s operations that considers the possibility of the prey increase program failing to 

make up for the harvested Chinook stocks, either from permanent enjoinment or a 

simple failure of execution.  

 Especially with this additional research work, the BiOp could take years to 

produce. Shutting down the bulk of commercial Chinook fishing in the Southeast Alaska 

trolling fishery for such an indeterminably long period would devastate and alienate 

salmon fishermen and small coastal communities, who have long been valuable allies in 

 
27 Barre, interview.  
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fighting for other forms of salmon conservation.28 Though hard choices must be made, 

considering how severely endangered the Southern Resident ecotype is, such a harsh 

option should only be taken if the benefits can be guaranteed. In this case, the research 

is extensive but mixed; targeting the trolling fishery may only generate a prey increase 

of relatively low proportions, if at all. In comparison, NOAA, the state of Alaska, and the 

Wild Fish Conservancy all agree that Puget Sound and other Pacific Northwest fisheries 

play far greater roles in the issue of prey availability for the Southern Resident killer 

whales. Though harvest reductions there would also obviously impact the local 

economies, it would be too far greater and more secure environmental benefit. In sum, 

this policy brief concludes that while the Southeast Alaskan status quo should be 

preserved, NOAA should take the initiative to reduce the allowable catch in more local 

Washington and Oregon fisheries during this remedial period, in order to immediately 

bolster prey availability for the Southern Resident killer whale and ensure that the 

endangered orca ecotype can survive to see the long-term recovery plans developed 

and implemented.  
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